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Farnan, District Judge.

Pendi ng before the Court is a Mdtion Under 28 U S.C.

8§ 2255 To Vacate, Set Aside Or Correct Sentence By A Person In
Federal Custody (D.1. 52) filed by Defendant, Robert D.
Camm | e For the reasons set forth bel ow, Defendant’s Section
2255 Motion wi Il be denied.

BACKGROUND

On June 6, 1996, Defendant pled guilty to Carjacking in
violation of 18 U . S.C. 8 2119 and Use O A Firearm During And
In Relation To A Violent Crime in violation of 18 U . S.C. 8§
924(c)(1). On Cctober 28, 1996, the Court sentenced Defendant
to consecutive prison terns of 175 nonths on the carjacking
charge and 60 nonths on the firearns charge. The Court al so
i nposed three years of supervised release on each charge to
run concurrently, $270.00 in restitution fees for the
carj acki ng charge, and a $50.00 special assessnent for each
char ge.

Def endant appeal ed the Court’s Judgnment of Conviction on
Novenmber 4, 1996. On July 16, 1997, the Third Circuit
affirmed the Court’s Judgnent of Conviction. (D.l. 51).

On December 22, 1998, Defendant filed the instant Motion
Under 28 U.S.C. § 2255 To Vacate, Set Aside Or Correct

Sentence. By his Mtion, Defendant contends that his sentence



vi ol ates doubl e jeopardy, because the Court required his
sentence for use of a firearmto run consecutively with his
sentence for carjacking. The Governnent has filed a Response
to the Motion, and therefore, the Mdtion is ripe for the
Court’s review!?
DI SCUSSI ON

I n response to Defendant’s Mtion, the Government
contends that Defendant’s Section 2255 Motion is tinme barred
under the Antiterrorismand Effective Death Penalty Act of
1996 (“AEDPA"). Effective April 24, 1996, the AEDPA anended
28 U.S.C. 8 2255 to inpose a one year |limtations period on
the filing of Section 2255 notions. |[In pertinent part,
Section 2255 provides that the statute of linmtations begins
to run fromthe | atest of:

(1) the date on which the judgnment becones final;

(2) the date on which the inpedinent to making a

! Def endant has filed a Supplenental Mtion To Vacat e,
Set Aside, O Correct Al Errs (D.1. 65) in which Defendant
appears to request an evidentiary hearing on his clains.
However, the Court concludes that it can fully evaluate the
i ssues presented by Defendant on the record before it.
Accordingly, the Court concludes that an evidentiary hearing
is not warranted in this case. Governnent of the Virgin
| slands v. Forte, 865 F.2d 59, 62 (3d Cir. 1989) (holding that
evidentiary hearing not required where notion and record
concl usively show novant is not entitled to relief and that
decision to order hearing is committed to sound discretion of
district court), appeal after remand, 904 F.2d 694 (3d Cir.
1990), cert denied, 500 U. S. 954 (1991).




notion created by governnental action in violation
of the constitution or laws of the United States is
renoved

(3) the date on which the right asserted was
initially recognized by the Suprenme Court and made
retroactively applicable to cases on coll ateral
review, or

(4) the date on which the facts supporting the claim

or claim presented could have been discovered
t hrough the exercise of due diligence.

28 U.S.C. § 2255.

In this case, Defendant’s conviction becane final upon
the expiration of the time period in which Defendant could
have sought certiori review of the Third Circuit’s decision
affirmng the Court’s Judgnent of Conviction. Kapral v.

United States, 166 F.3d 565, 577 (3d Cir. 1999). Accordingly,

Def endant’ s convi cti on becane final in October 1997, 90 days
fromthe Third Circuit’s July 16, 1997 decision. 1d.

Applying the one year limtations period fromthe date
Def endant’ s convi cti on becane final, Defendant was required to
file his Section 2255 Mdtion no |ater than October 1998.
However, Defendant’s Mdtion in this case was not filed until
Decenber 1998, and Def endant has not offered any evidence
suggesting that the statute of limtations should be toll ed.
Accordingly, the Court concludes that Defendant’s Mtion is

time barred under the AEDPA, and therefore, Defendant’s



Section 2255 Motion will be denied.?
CONCLUSI ON
For the reasons discussed, the Mtion Under 28 U.S.C.
8§ 2255 To Vacate, Set Aside Or Correct Sentence By A Person In

Federal Custody filed by Defendant, Robert D. Cammile, will be

deni ed.
An appropriate Order will be entered.
2 Def endant also filed a Mdtion For Judgnent By

Default dated March 29, 2001 alleging that the Governnent
failed to file its Response to Defendant’s Mtion pursuant to
the Court’s previous Order. However, the docket indicates
that the Governnent’s Response was tinely filed and that

Def endant even filed a traverse to the Governnent’s Response
(D.1. 55 & 56). Accordingly, Defendant’s Mdtion For Judgnent
By Default will be denied as noot.



IN THE UNI TED STATES DI STRI CT COURT

FOR THE DI STRI CT OF DELAWARE

UNI TED STATES OF AMERI CA,
Pl ai ntiff,
V. . Crimnal Action No. 96-09-JJF

Civil Action No. 98-748-JJF
ROBERT D. CAMM LE,

Def endant .
ORDER

At WImngton, this 1 day of August 2001, for the reasons
set forth in the Menorandum Opinion issued this date,

| T 1 S HEREBY ORDERED t hat :

1. Def endant’s Motion Under 28 U.S.C. 8§ 2255 To Vacat e,
Set Aside, O Correct Sentence By A Person In Federal Custody
(D.1. 52) is DENI ED

2. Def endant’ s Modtion For Judgnent By Default dated
March 29, 2001, is DENI ED AS MOOT

3. Because the Court finds that Defendant has failed to
make “a substantial show ng of the denial of a constitutional
right” under 28 U.S.C. 8§ 2253(c)(2), a certificate of

appeal ability is DEN ED

UNI TED STATES DI STRI CT JUDGE



